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Introduction
A former client calls and tells you that s/he suffered a severe injury or illness and s/he cannot work. S/he
said that s/he applied for and was granted disability income benefits under the United States Social Security

Act.

The client notified the employer and the insurance company that provides long term disability benefits. The
client applied for long term disability benefits that either s/he and/or the employer paid premiums to the
insurer. S/he expected that the insurance company would keep its promise, would investigate the claim
promptly, and fairly, and would pay the benefits that the client deserves. The client said that the application
was denied and now has been granted an opportunity to appeal back to the insurer. The client cannot
understand how the insurance company could deny benefits while the Social Security Administration granted

benefits.

Faced with the need for disability insurance, you read your client’s disability insurance policy or plan for the
first time. The document seems simple, but yet at the same time ambiguous. The language of disability
insurance is often unclear and open to broad interpretation. There is startling lack of uniformity of particular
definitions within disability insurance policies, and core provisions can vary substantially. The harsh reality is

that you have stumbled into a complex and frequently disputed area of the law.

On September 2, 1974 (Labor Day) Congress enacted the Employee Retirement Income Security Act
(ERISA). Although the statute uses the word retirement in its title, ERISA governs both retirement benefits
(pensions) and employee welfare benefit plan. Those are benefits that private sector employers provide to
employees; government employees and those employed by churches are not subject to ERISA. Typical
ERISA governed employee welfare benefit plans, include, disability insurance; health insurance or health
plans, including those provided through Health Maintenance Organizations (HMO); sometimes severance
plans and other type of employee benefits. Retirement benefits are regulated under separate provisions of

ERISA that are more protective of employees than those pertaining to welfare benefit plans.
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The intent of Congress in enacting ERISA was to protect the “interest of participants in employee benefit
plans . . . by establishing standards of conduct, responsibility, and obligation for fiduciaries of employee
benefit plans, and by providing for appropriate remedies, sanctions, and ready access to the Federal courts.”
29 U.S.C. § 1001(b). ERISA’s intended purpose of protecting employee benefits has been often repeated yet
too frequently ignored in practice. “There is no doubt about the centrality of ERISA's object of protecting
employees' justified expectations of receiving the benefits their employers promise them.” Central Laborers'

Pension Fund v.Heinz, 541 U.S. 739, 743 124 S.Ct. 2230, 159 L.Ed.2d 46 (2004).

The language of the ERISA statute draws heavily from trust law as well as contract law. Congress instructed
the courts to develop a common law of ERISA, using both trust and contract principals. The Department of

Labor also has authority to issue regulations governing the processing of ERISA claims.

ERISA is not an area to experiment in or to “learn on the fly.” If you are new to ERISA, or even if you are
experienced, it is wise to confer with other attorneys who consistently practice in this area. The pitfalls
facing an ERISA claimant are never ending. For the most part, the chances of achieving a successful result
are determined long before suit is ever filed. The pre-suit application for benefits or appeal of a claim denial

will shape the ensuing litigation and will most likely be determinative of the end result.

Once suit is filed, it is unlikely that there will ever be a real “trial.” Most ERISA welfare litigation claims are
decided on cross motions based on materials contained in the insurance company’s claim file. It is rare that
there is ever live witness testimony. Worse yet, obtaining discovery is difficult, and persuading the Court to

consider the discovery can be an uphill battle too.

After more than 30 years, ERISA welfare benefits litigation has become a dangerous landscape, with pitfalls
and mine fields full of traps for the unwary. For example, ERISA preempts almost all disputes over benefits
that are provided by private employers. ERISA limits the remedy of a claim in a benefits case to the benefits
that should have been paid under the plan, plus maybe attorneys’ fees, but precludes other state law
remedies, such as claims for bad faith failure to pay an insurance claim, or fraud and precludes punitive

damages or other state law remedies.

There is some good news to report. On June 19, 2008, the Supreme Court released a watershed opinion

Metropolitan Life Insurance Co. v. Glenn, 128 S.Ct. 2343 (2008). Smart litigating by those lawyers

representing individuals can now make a significant difference going forward. The past 30 years, where a
law that was intended to protect employee benefits was turned on its head and used to protect corporate

interests and insurance companies, may now change for the better.



Glenn is a watershed decision in that it put to rest arguments by insurers that ERISA’s primary purpose is
creating employee benefits. In no uncertain terms, the Supreme Court stated ERISA was not enacted to
foster the development of employee benefits at the expense of denying employees with meritious claims the

right to enforce their claims to the promised benefits.

...we believe them [“Congress' efforts not to deter employers from setting up benefit plans,.”] outweighed

by “Congress' desire to offer employees enhanced protection for their benefits.

128 S. Ct. at 2349.

This is a significant victory for workers, because insurers had argued successfully for years that ERISA’s
primary purpose was to foster the development of employee benefit plans. Actually paying benefits
promised to deserving employees was not as important. The Glenn court explicitly rejected the insurers’

argument stating protecting employee benefits was paramount.

History Leading to the Enactment of ERISA.

In the early 1960s, the Studebaker automobile manufacturing company went bankrupt. Because Studebaker
had failed to adequately fund its defined benefit pension plan, when the company went bankrupt the pension
plan also collapsed, leaving many Studebaker retirees destitute. For the next decade, Congress drafted and

redrafted legislation to address this problem. On Labor Day 1974, ERISA was signed into law.

Originally drafted with pension plans in mind, over time ERISA has come to govern much more. Part of the
concept behind ERISA was to create a uniform law for employee benefits and pensions nationwide. This was
thought to protect employees and to make it more reasonable for employers that operated in many states.
Rather than dealing with 50 different state laws, employers would be governed by one Federal law. As a
result, ERISA tends to control the outcome of almost all employee benefit claims. Of significance is that

government employees are exempt from ERISA and remain protected under state laws.

The Broad Sweep of Federal Preemption under ERISA.

The Employee Retirement Income Security Act of 1974 contains one of the broadest preemption clauses
ever enacted by Congress. The application of which has been repeatedly referred to by the Supreme Court,

a “‘comprehensive and reticulated statute,' the product of a decade of congressional study of the Nation's

private employee benefit system," Mertens v. Hewitt Associates, 508 U.S. 248, 251, 113 S.Ct. 2063, 124
L.Ed.2d 161 (1993), effects almost all aspects of the employer-employee relationship in the private sector.
Its sweep effects the payment of disability benefits to injured workers, whether in the form of a single

payment, or periodic payments.



ERISA welfare benefits are those employee benefits, such as disability insurance, health insurance, life
insurance etc., as opposed to pension benefits which are governed under different provisions of ERISA.
When Congress enacted ERISA in 1974, its focus was on abuse and mismanagement of pension funds:

It is hereby declared to be the policy of this chapter to protect interstate commerce and the interests of
participants in employee benefit plans and their beneficiaries, by requiring the disclosure and reporting to
participants and beneficiaries of financial and other information with respect thereto, by establishing
standards of conduct, responsibility and obligation for fiduciaries of employee benefit plans, and by providing
for appropriate remedies, sanctions, and ready access to the Federal courts. ERISA Sec. 2., 29 U.S.C.'

1001(b)

Since 1974, ERISA has been greatly expanded, both legislatively B Consolidated Omnibus Budget Act of
1985 ("COBRA"); Health Insurance Portability and Accountability of 1996 ("HIPAA™) - and by Supreme Court

decision. With the enactment of ERISA, state laws have been trampled.

Insurance regulation had been the province the states. Insurers liked this. The insurance industry sought to
avoid federal regulation, and has been protected by the McCarran-Ferguson Act since 1945. The McCarran-
Ferguson Act was adopted in 1945 after extended controversy over the jurisdiction of state and federal
governments in regulating the business of insurance. The principal objective of the Act was to establish the
primacy of the states in regulating the industry. The purpose clause of the Act states that the continued

regulation and taxation of the business of insurance by states are in the public’s best interests.
Insurers also have a limited exemption from antitrust laws. A few years ago, after then Senator Trent Lott
had problems securing coverage for a Katrina hurricane claim, he threatened to revoke the exemptions.

Having settled his claim, and left the senate, Senator Lott’s saber rattling went away.

Until the Glenn decision, in a number of seminal ERISA opinions, the Supreme Court has repeatedly referred

to the purpose behind ERISA, protection of employees, and then has proceeded to gut the rights of

employees and other beneficiaries. For example, in, Aetna Health, Inc. v. Davila, 542 U.S. 200 (2004), the
Supreme Court sided with the HMO industry, rather than patients and their doctors, by concluding that
ERISA preempted state laws aimed at righting wrongs perpetrated by HMOs.

Congress enacted ERISA to "protect ... the interests of participants in employee benefit plans and their
beneficiaries" by setting out substantive regulatory requirements for employee benefit plans and to
"provid[e] for appropriate remedies, sanctions, and ready access to the Federal courts." 29 U. S. C.
'1001(b). The purpose of ERISA is to provide a uniform regulatory regime over employee benefit plans. To
this end, ERISA includes expansive pre-emption provisions, see ERISA '514, 29 U. S. C. '1144, which are

intended to ensure that employee benefit plan regulation would be "exclusively a federal concern." Alessi v.



Raybestos-Manhattan, Inc., 451 U. S. 504, 523 (1981). Aetna Health, Inc. v. Davila, 542 U.S. 200, 208
(2004).

The genesis of this line of decisions evolved from Pilot Life Ins. Co. v. Dedeaux,, 481 U.S. 41 (1987). In that

decision, the Supreme Court held that ERISA pre-empted virtually all state law claims, including Abad faith@
insurance claim arising under state law. In Dedeaux, the Court first reiterated the need to protect
employees’ and participants’ rights. The holding of the Court, however, provided insurers with free reign to

engage in behavior that would not be tolerated under state tort laws:

[T]he detailed provisions of '502(a) set forth a comprehensive civil enforcement scheme that represents a
careful balancing of the need for prompt and fair claims settlement procedures against the public interest in
encouraging the formation of employee benefit plans. The policy choices reflected in the inclusion of certain
remedies and the exclusion of others under the federal scheme would be completely undermined if ERISA-
plan participants and beneficiaries were free to obtain remedies under state law that Congress rejected in
ERISA. 'The six carefully integrated civil enforcement provisions found in '502(a) of the statute as finally
enacted ... provide strong evidence that Congress did not intend to authorize other remedies that it simply

forgot to incorporate expressly.' "Dedeaux, 481 U.S. at 54.

Justice O=Connor writing for the Court relied on an expansive reading of Section 514 that specifies ERISA
shall, except as otherwise provided, Asupersede any and all State laws insofar as they may now or hereafter
relate to any employee benefit plan.@ The decision was reached despite the Asaving clause@ found in
ERISA. That clause, exempts from preemption Aany law of any State which regulates insurance, banking, or
securities.” That language, an integral part of ERISA, was enacted to leave insurance regulation to the

states.

In Dedeaux, the Supreme Court could have limited its decision, but chose not to. It concluded that Congress
had intended Section 502(a) to provide the exclusive remedy for Aplan participants and beneficiaries
asserting improper processing of a claim for benefits and that varying state causes of action for claims
within the scope of Section 502(a) would pose an obstacle to the purposes and objectives of Congress.@
The Court concluded that Congress had intended to Adisplace entirely any state cause of action@ and make

any ERISA suit Apurely a creature of federal law.@

It is the fall-out from Dedeaux that makes ERISA the best friend of insurance companies. Without the risk of
Abad faith@ or exemplary or consequential damages, or even having to face a jury trial, an insurer’s
downside risk to engaging in bad conduct is very minimal. It may be ordered to pay back benefits,

plaintiff=s counsel fees, interest and its own counsel fees. No other damages are permitted.



The Misuse of Administrative Law under ERISA.

Plaintiff’s efforts to obtain full relief have been further hampered by the erroneous importation of
administrative law into ERISA welfare benefits litigation. Too many Courts have been willing to analogize
ERISA law with administrative law. The unfairness in adopting the administrative law paradigm without the
underlying benefits of fact finding neutral; a right to present evidence; and cross examine withesses,
hampers a client’s efforts to achieve a fair and winning result. In the typical ERISA welfare benefits claim,
the insurer serves as fact finder, judge and benefit payer of the judgment, if any. The Seventh Circuit Court

of Appeals and Eleventh Circuit Court of Appeals both warned against this:

What may have misled courts in some cases is the analogy between judicial review of an ERISA plan
administrator's decision to deny disability benefits and judicial review of the denial of such benefits by the
Social Security Administration.... Judicial review of the latter sort of denial is of course deferential, and it is
natural to suppose that it should be deferential in the former case as well. But the analogy is imperfect,
quite apart from its having been implicitly rejected by the Supreme Court in Bruch when it determined that
the default standard of review in ERISA cases is plenary review, and quite apart from the fact that the social
security statute specifies deferential ("substantial evidence") review. 42 U.S.C. § 405(g). The Social Security
Administration is a public agency that denies benefits only after giving the applicant an opportunity for a full
adjudicative hearing before a judicial officer, the administrative law judge. The procedural safeguards thus
accorded, designed to assure a full and fair hearing, are missing from determinations by plan

administrators. Herzberger v. Standard Ins. Co., 205 F.3d 327, 332(7th Cir. 2000).

A Summary of Post Glenn Changes.

It is important to understand ERISA jurisprudence over the past 30 years, to fully comprehend why Glenn is
such a significant change going forward. This does not mean that ERISA litigation will become easy or that
the District Courts will quickly change their ways. In general, it appears that the Federal Courts do not like
ERISA claims for a variety of reasons, and bringing positive change will not be easy. Glenn, however, will

help, particularly if plaintiffs seize the moment.

Until this June 2008 decision, the hurdles a claimant faced were often monumental. See Semien v. Life Ins.

Co. of America, 436 F.3d 805, 815(7th Cir. 2006) (Establishing an astonishingly high bar to obtain any
discovery.). Obtaining discovery in the Seventh Circuit became virtually impossible. This Circuit may have

been the most draconian, however, it was not alone.

A plaintiff=s likelihood for seeking reasonable relief had been hampered in virtually every Circuit by the
“suspension” of the Federal Rules of Civil Procedure ("FRCP"). Although the FRCP have not been literally

suspended, defendants had engaged in a masterful campaign with a surprising rate of success convincing



the federal judiciary that FRCP do not apply, and therefore, plaintiffs are not entitled to seek any discovery.
Sandoval v. Aetna Life & Casualty Ins. Co., 967 F.2d 377, 380 (10th Cir. 1992) (Court may consider only the

evidence and argument before administrator at time it made its decision; plaintiff cannot introduce new
evidence or arguments at trial). That often means, no depositions, no interrogatories, no admission, etc.

In an early 2006 decision, the Seventh Circuit Court of Appeals concluded that discovery was to be allowed
only when: "Ya claimant must identify a specific conflict of interest or instance of misconduct. Second, a
claimant must make a prima facie showing that there is good cause to believe limited discovery will reveal a
procedural defect in the plan administrator's determination.@ To make matters worse, that Court went
further, and without Congressional basis or federal common law precedent, concluded that ERISA benefit
claims are subject to the most minimal judicial review. Semien v. Life Ins. Co. of America, 436 F.3d 805,

815 (7th Cir. 2006):

Congress has not provided Article III courts with the statutory authority, nor the judicial resources, to
engage in a full review of the motivations behind every plan administrator's discretionary decisions. To
engage in such a review would usurp plan administrators' discretionary authority and move toward a costly
system in which Article III courts conduct wholesale reevaluations of ERISA claims. Imposing onerous
discovery before an ERISA claim can be resolved would undermine one of the primary goals of the ERISA
program: providing "a method for workers and beneficiaries to resolve disputes over benefits inexpensively
and expeditiously." Perry v. Simplicity Eng'g, 900 F.2d 963, 967 (6th Cir. 1990) (internal citation omitted).
While claimants who believe they are the victims of arbitrary and capricious benefits decisions should feel
free to seek relief in federal court, trial judges must exercise their discretion and limit discovery to those
cases in which it appears likely that the plan administrator committed misconduct or acted with bias. Id. at

815.

Nothing in ERISA states that regular litigation rules do not apply. This case is a prime example of judicial
hostility in having to deal with ERISA claims. After Glenn, this line of reasoning cannot stand.

Additionally, when reviewing the limited record, most claims are reviewed by the Court under a standard of
review that is deferential to the decision made by the insurance company. The insurer is permitted to stand

in the shoes of a fiduciary, and its profit making role, for the most part, prior to Glenn was ignored. Unlike a

true fiduciary that must bear the burden of proof in showing that its decision was not tainted by self

interest, the ERISA insurance fiduciary does not. After Glenn, the conflict now must be accounted for in

every decision.

ERISA is a regulatory statute. Its purpose is to protect employee benefits. 29 U.S.C. § 1001(b). Congress
did not pass ERISA to make it easier for insurance companies to deny benefits to private sector employees

in close cases. In Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101, 115, 109 S.Ct. 948, 103 L.Ed.2d 80

(1989), the Supreme Court recognized the imperative of not applying a standard of review that "would



afford less protection to employees and their beneficiaries than they enjoyed before ERISA was enacted." Id.

at 114.

Although Glenn reaffirmed the basic holding of Firestone that a deferential standard of review can be

triggered by plan language, the Court focused on an issue that was dealt with only in dictum in Firestone -
whether a plan administrator that both administers claims and pays benefits out of its own treasury is acting
under a conflict of interest; and if so, how is that conflict to be factored into the court’s evaluation of the

benefit determination. This is discussed in greater detail below.

Glenn removed any doubt that insurers who pay benefits from their own assets and make claims decision
are structurally conflicted. The Supreme Court directed the lower courts must weigh that conflict even in the
absence of direct evidence that the conflict influenced the decision. 128 S.Ct. at 2346.

Glenn overruled prior First, Second, Seventh Circuit jurisprudence holding that courts need not consider the

conflict as a factor in evaluating the claim decision merely because an insurer serves in the dual role of

benefit payor and fiduciary decision maker. Doyle v. Paul Revere Life Ins. Co., 144 F.3d 181, 184 (1st Cir.

1998). That line of cases no longer survives after Glenn.

Any previous per se limitation on discovery issues in ERISA cases is over. Hogan-Cross v. Metropolitan Life

Ins. Co., --- F.Supp.2d ----, 2008 WL 2938056 (S.D.N.Y., July 31, 2008) This decision, written by the

influential Judge Lewis Kaplan, put to rest the false notion that plaintiffs are not entitled to discovery in
ERISA cases. This is the most important discovery related case of as of late August 2008. This case should

be cited whenever a defendant denies that discovery is permitted under ERISA.

MetLife argued to the Court that no discovery was permissible, because the plaintiff did not point to any

specific conflict. The Court rejected MetLife’s contention stating
MetLife’s notion that discovery is inappropriate in this case because “there is no evidence in the
administrative record of any actual conflict,” a dubious proposition to begin with before Glenn, is misguided.

The question here, as in all cases, is whether the discovery sought is relevant in itself or “appears

reasonably calculated to lead to the discovery of admissible evidence.

Id. at *2.

In the end, Judge Kaplan concluded



No one denies that speedy, simple, and inexpensive determination of actions seeking review of benefit
determinations is desirable. Eliminating or sharply limiting discovery would serve that goal. But that is not
the only goal. Congress enacted ERISA to provide unsuccessful claimants with a federal forum for the fair

determination of their claims. Pretrial discovery is a part of the process for which Congress opted...

Id. at *4.

ERISA Litigation — The Standard of Review

Probably the most litigated issue in all ERISA claims is the standard of review in Court. A denial of benefits
challenged under 29 U.S.C. § 1132(a) (1) (B) is reviewed de novo "unless the benefit plan gives the
administrator or fiduciary discretionary authority to determine eligibility for benefits or to construe the terms

of the plan," in which case an abuse of discretion standard is applied. Firestone Tire & Rubber Co. v. Bruch,

489 U.S. 101, 115, 103 L.Ed.2d 80, 109 S. Ct. 948 (1989). For example, the First Circuit has "steadfastly
applied Firestone to mandate de novo review of benefits determinations unless 'a benefits plan ... clearly

grant[s] discretionary authority to the administrator,' " Terry v. Bayer Corp., 145 F.3d 28, 37 (1st Cir.1998)

(quoting Rodriguez-Abreu v. Chase Manhattan Bank, N.A., 986 F.2d 580, 583 (1st Cir.1993). If plan

administrators are granted such authority, an "arbitrary and capricious" standard of review will apply. See

Recupero v. New England Tel. & Tel. Co., 118 F.3d 820, 827 (1st Cir.1997). See, Dana M. Muir, Fiduciary

Status as an Employer’s Shield: The Perversity of ERISA Fiduciary Law, 2 U. Pa. J. Lab. & Emp. L. 391
(2000). The standard of review correlates directly with a person’s chance of success in overturning an unfair

insurance decision. If the review is de novo, rather than deferential, the odds of prevailing grow.

As the party advocating a deferential standard of review, or interchangeably referred to as an “arbitrary and
capricious” standard of review, the Plan Fiduciary bears the burden of demonstrating that its adverse

determination is entitled to such deference. Kinstler v. First Reliance Standard Life Ins. Co., 181 F.3d 243,

251-52 (2d Cir.1999). “Despite the holding of Firestone Tire, plan sponsors have been unaccountably loath
to amend their plans to make the delegation of discretionary authority unambiguously explicit. The result is
a plenitude of litigation contesting the standard of review to be applied in individual cases, with claimants

advancing inventive, if at times impervious, arguments for applying the friendlier de novo standard.”

Giannone v. Metlife, 311 F.Supp.2d 168, 174 (D. Mass. 2004). “If a plan wishes to insulate its decision to

deny benefits from plenary review, the surest way to do so...is by including language that either mimics or is
functionally equivalent to the "safe harbor" language we have suggested: ‘Benefits under this plan will be

paid only if the plan administrator decides in his discretion that the applicant is entitled to them’.” Diaz v.

Prudential Ins. Co. of America, 424 F.3d 635, 637 (7th Cir. 2005).




The nonprofit Families USA advocates expansion of the NAIC's Model to Prohibit Discretionary Clauses to
disability insurance contracts.... “The discretionary clauses create an uneven playing field for consumers who
want to file legal challenges against an insurer's decision, according to Sonya Schwartz, an attorney and
health policy analyst for Families USA. These clauses give legal deference to the insurer's decision unless the
claimant can prove that the insurer's decision was unreasonable or irrational (the "arbitrary and capricious"
standard), which is a "very difficult standard to meet," Ms. Schwartz noted. Claimants are much less
successful in cases where the arbitrary and capricious standard was applied (only 28% were successful)
than they were in cases involving "de novo" review (68% were successful). According to Ms. Schwartz,
"Prohibiting discretionary clauses in disability insurance contracts insures that courts will apply the same
standard of review as they do in other contract cases so that consumers will get a fair, impartial review of

their claim." http://www.benico.com/News/News%20Updates/6-21-04.htm

Glenn also addressed an issue that was wholly disregarded in Firestone. While Firestone addressed the
standard of review, that decision did not provide instructions to the lower courts regarding the scope of

review.

It is important not to conflate the scope of review with the standard of review. The standard of review after
Glenn has not changed. The scope of review is now markedly different and more favorable to employees.

The new scope of review should be referred to as the “combination of factors method of review.”

By ordering the courts to decide cases utilizing a “combination of factors method of review,” and to eliminate
“special burden of proof rules, or other special procedural or evidentiary rules, Id. at 2351, the Supreme

Court directed a paradigm shift for deciding ERISA benefit claims.

The Court did so in two ways. First, the Supreme Court commanded the lower courts to evaluate benefit
disputes through a lens giving effect to Congress’ intent that employee benefit plans are to be administered
by fiduciaries “solely in the interests of [plan’s] participants and beneficiaries,” Id. at 2345, taking into
consideration “"ERISA imposes higher than marketplace quality standards on insurers...” Id. At the same
time, the Supreme Court reminded the lower courts that different areas of the law,”... ask judges to
determine lawfulness by taking account of several different, often case specific, factors, reaching a result by

weighing all together.” Id. at 2351.

“The combination of factors method of review” overruled the scope of review in this Circuit. Prior to Glenn,
the First Circuit, for example, permitted an exceptionally lenient degree of review and held, “a decision to
deny benefits to a beneficiary will be upheld if the administrator's decision “[was] reasoned and supported

by substantial evidence.” Wright v. R.R. Donnelley & Sons Co. Group Benefits Plan, 402 F.3d 67, 74 (1st Cir.

2005) citing Gannon v. Metro. Life Ins. Co., 360 F.3d 211, 213 (1st Cir. 2004)). Following Glenn, it is no
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longer permissible for Courts to ratify a fiduciary's decision merely because, as Leahy v. Raytheon Co., 315

F.3d 11, 17 (2002), held, it was “plausible in light of the record as a whole.”

By citing to Universal Camera Corp. v. NLRB, 340 U.S. 474, 71 S.Ct. 456, 95 L.Ed. 456 (1951), the Glenn

Court emphasized the importance of not trying to create a simplistic formula that would falsify the process

of judging itself. Glenn 128 S. Ct. 2351.

Deciding a case on the merits is indeed more time consuming than presuming the correctness of somebody
else’s self-serving decision... [but] the proper role of the federal courts is to decide these cases fairly, and

not slough them off on biased decisionmakers.

John H. Langbein, Trust Law as Regulatory Law: The Unum/Provident Scandal and Judicial Review of Benefit

Denials Under ERISA, 101 NW. U. L. REV. 1315, 1334 (2007).

ERISA may be based on trust law but it is different. ERISA LTD benefits (benefits employees would rather
not use) are typically part of an employee's total compensation package. Employees trade their services for
wages and benefits. The negotiations, if any, are between the employer and the insurer. Glenn 128 S. Ct. at

2350 citing to John H. Langbein, Trust Law as Regulatory Law: The Unum/Provident Scandal and Judicial

Review of Benefit Denials Under ERISA, 101 NW. U. L. REV. 1315, 1323- 1324 (2007)(observing that

employees are rarely involved in plan negotiations). This is a reason why ERISA fiduciaries must be treated

differently than a traditional trustee.

Under trust law, a trustee may be vested with sweeping discretionary powers by express terms of a trust.

But even at common law unbridled discretion is never permitted.

The power which is given to the trustee is not unrestricted, for a court of equity may control a trustee in the
exercise of a fiduciary discretion if it acts beyond the bounds of a reasonable judgment or unreasonably
disregards usual fiduciary principles, or the purposes of the trust, or if it fails to observe standards of

judgment apparent from the applicable instrument.

Copp v. Worcester County National Bank, 347 Mass. 548, 551, 199 N.E.2d 200, 203 (1964).

Because employee benefits are earned (labors traded for compensation), these benefits are very different
than those inuring to beneficiaries under a traditional grantor trust. This fact joined with ERISA’s purpose of
protecting employee benefits requires tempering default rules of trust law. That means deferential review

must be carefully policed



A number of state insurance regulators, including the largest insurance market, California, have banned by
regulation, or in some instances, legislation, and the use of “discretionary clauses.” Although the pre-
emption clause in ERISA is broad, the statute has a specific savings clause that leaves insurance regulations
to the states. In the past year, insurers mounted challenges to the ban in Montana and in Michigan. The

insurers lost both cases in the District Courts. Standard Ins. Co. v. Morrison, 537 F.Supp.2d 1142 (D. Mont.

2008); American Council of Life Insurers v. Watters, 536 F.Supp.2d 811 (W.D. of Mich. 2008). Appeals at

the Circuit level are pending.

The reasoning for banning such clauses is based on a recommendation of the National Association of
Insurance Commissioners that voted unanimously in 2002 to outlaw such language in insurance policies. In
California, the Insurance Commissioner found the use of the clause in the nature of offering a fraudulent

insurance policy.

What does this all mean? If the Plan contains language that grants it discretion to interpret the Plan, then a
Court will only overturn its decision so long as it is not “arbitrary or capricious.” That means, in most Circuits
that the Plan’s interpretation of language will be upheld so long as it is reasonably based. That's it. The
Court might disagree with the interpretation, but so long as it is reasonable it will not be overturned.

Leonard v. Southwestern Bell Corporation Disability Income Plan, 408 F.3d 528 (8th Cir. 2005).

ERISA Procedures Pre-litigation — The Practical Advice.

Get the Summary Plan Description, the Plan and all related documents from the Plan Administrator,
Employer and Insurance Company. Write a letter to the Plan Administrator and the insurer asking for the
identical documents. 29 U.S.C. § 1124. Also include in this letter a detailed request for documents set forth
in the DOL regulations, such as claims guidelines, claims manuals, etc. Most Courts have failed to enforce
these regulations, but not all. Levy v. INA, 2006 WL 3316849, (S.D.N.Y, Nov. 14, 2006); 29 C.F.R."'
2560.503-1(i)(5)

If the Plan Administrator is not identified on any documents, the statutory default Plan Administrator is the
Plan Sponsor who is most often the employer. The letter should be sent by certified mail return receipt
requested. By writing simultaneously to both, the Plan Administrator cannot point to the insurer, and the
insurer to the Plan Administrator advising the plaintiff to seek the documents from the other party. Do not
take NO for an answer. Keeping writing and requesting the documents. Do it every thirty days. If the

documents are not produced, and you file suit, seek statutory penalties of $110 per day.

At the current time, only the First Circuit and Eleventh Circuit are willing to award penalties against any

party other than the Plan Administrator. The focus should be on which party controls the documents, not the



label of the party. See Law v. Ernst & Young, 956 F.2d 364 (1st Cir. 1992) (ATo hold that an entity not

named as administrator in the plan documents may not be held liable under ' 1132(c), even though it
actually controls the dissemination of plan information, would cut off the remedy Congress intended to
create.@) ; Rosen v. TRW, Inc., 979 F.2d 191, 193-94 (11th Cir. 1992) (AWe agree with the reasoning of
the First Circuit and we hold that if a company is administrating the plan, then it can be held liable for ERISA
violations, regardless of the provisions of the plan document@). Although the First and Eleventh Circuit
stand alone, the Fifth Circuit more than fifteen years ago indicated a willingness, under certain
circumstances, to award penalties against a party other than the Plan Administrator. Fisher v. Metropolitan
Life Ins. Co., 895 F.2d 1073 (5th Cir. 1990). Most Circuits, however, will not; only a named Aplan
administrator@ may be found liable. See, e.g. Caffey v. UNUM Life Ins. Co., 302 F.3d 576, 585 (6th Cir.

2002) (Refusing to award penalties against insurer).

Before filing a law suit, a claimant must exhaust the available remedies under the plan, so long as the plan’s
procedures are reasonable. Following ERISA’s enactment in 1974, the Secretary of Labor issued a set of
regulations describing reasonable claims procedures. 29 C.F.R § 2560.503-1, as published at 42 Fed. Reg.
27426 (May 27, 1977). The regulations were recently overhauled, and “new” claims regulations were
published. 65 Fed. Reg. 70265 (Nov. 21, 2000), with minor amendments published at 66 Fed.Reg. 35887
(July 9, 2001). In regards to claims for disability benefits, the “old” regulations apply to claims filed prior to
January 1, 2002, and the “new” regulations apply to claims filed after that date; the regulations have a later

effective date for health care claims.

The claims regulations require that every plan shall establish and maintain reasonable claims procedures. 29
C.F.R. § 2560.503-1. At a minimum, a reasonable claims procedure must be described in the summary plan
description, and must not be administered in a manner that unduly inhibits or hampers the filing or
processing of claims. Pursuant to a “written request,” plan procedures must allow claimants to “review

pertinent documents” and “submit issues and comments in writing.”

The claims regulations also establish maximum time limits for an administrator to consider a claim and

minimum time for a claimant to appeal.

Under 29 CFR 2560.503-1, to be reasonable, claims procedures that apply to disability claims under the new

DOL claims regulations (claims filed after January 1, 2002) require:

The plan must provide reasonable claims procedures.

After the initial claim is filed, the plan/claim administrator must make a decision within 45 days, which may

be extended 30 days then by another 30 days. If denied, the time to file an appeal must be reasonable, but



not less than 180 days. Once appealed the insurer is suppose to render a decision within 45 days, which

may be extended another 45 days under special circumstances.

Under 29 CFR 2560.503-1, to be reasonable, claims procedures that apply to disability claims under the old

DOL claims regulations (for claims filed before January 1, 2002) require:

An initial decision must be made within 90 days after the application, which can be extended by 90 days.
The time to file an appeal must be reasonable and related to the nature of the benefit but not less than 60
days. The decision on appeal must be made within 60 days, which can be extended another 60 days.

If a claimant does not appeal within the time limits, his claim may be denied for failure to exhaust
administrative remedies. If the administrator does not make a decision within the required time limit, the

claim may be deemed denied.

Other issues:

Disability benefits are often reduced by an offset for other benefits, such as social security benefits, worker’s
compensation benefits or other benefits paid on account of disability; read the plan documents carefully. If
your client is paid disability benefits under an ERISA plan, and later is awarded social security or worker’s
compensation benefits, the insurance company may claim an overpayment. Your client may or may not have
to repay the “overpayed” benefits, but you need to be familiar with ERISA law to address this.

The problem faced by the injured person is easily understood by actual example. The following is policy

language contained in a long term disability policy written by the world’s largest disability insurer:

MONTHLY BENEFIT

To figure the amount of monthly benefit:

Multiply the Insured's basic monthly earnings by the benefit percentage shown in the
policy specifications.

Take the lesser of the amount:
a. determined in step (1) above; or
b, of the maximum monthly benefit shown in the policy specifications; and

Deduct other income benefits, shown below, from this amount.

But, if the insured is earning more than 20% of his Indexed pre-disability earnings in his regular
occupation or another occupation, the following formula will be used to figure the monthly

benefit.

(A divided by B) x C



A = The insured's "indexed pre-disability earnings" minus the insured's monthly earnings
received while he is disabled.

B = The insured's "indexed pre-disability earnings".

C = The benefit as figured above.

The benefit payable will never be less than the minimum monthly benefit shown in the policy

specifications.

OTHER INCOME BENEFITS

Other income benefits means those benefits as follows.

The amount for which the insured is eligible under:
a. Workers' or Workmen's Compensation Law;
b. occupational disease law; or
c. any other act or law of like intent.
The amount of any disability income benefits for which the insured is eligible under any

compulsory benefit act or law.

For purposes of illustration, assume that John Doe earns $48,000.00 per year, or $4000.00 per month, or
$924.07 a week. Assume that Mr. Doe’s disability plan pays to him 60% of his base monthly earnings -
$4000.00 * .60 = $2400.00 per month. Now assume that Mr. Doe receives workers’ compensation
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payments of $602.00 per week. Under the above scenario, Mr. Does’ “offsets” will exceed his monthly
disability payment $602 x 4.3 = $2588.60. If Mr. Doe qualifies and receives Social Security Disability
Income payments, his payment under the long term disability plan will be further eroded. Mr. Doe will
probably receive some minimal payment under the plan, may be $100.00 per month. Assume that Mr. Doe’s
weekly worker’s compensation payment is only $400.00 per week. Under the above, $400.00 x 4.3 =
$1730.00 per month. His payment will be $2400.00 - $1730.00 = $670.00 per month from the insurance

carrier; much less than he probably expected that the carrier would actually pay.

Would a reasonable employer pay premiums to an insurer if that employer really understood how long term
disability benefits are calculated and paid? Would an employee make a partial payment toward the
premium? Is the insurance reasonably priced? Would an employee purchase an individual disability policy
instead? May but may be not. Most employees and probably many HR departments do not really consider
the minimal amount of coverage group long term disability insurance provides when off sets are deducted.
Your client may have other benefits available at work that are payable based on a finding of disability under
the company LTD plan or the benefits may require a separate application (a waiver of life insurance
premiums is common). Be sure you ask the employer/plan administrator whether such other benefits are

available and what should be done to apply for them.



Mistakes to avoid:

Do not assume you can add more evidence later; submit all favorable evidence before filing suit to
ensure it will be before the court.

Watch the insurance company’s or plan administrator’s deadlines.

Do not file suit until you have exhausted all your remedies.

Do not assume your client’s treating doctor’s conclusory opinion or a worker’s compensation rating

is enough to establish disability; you must establish restrictions and limitations to support that your client

cannot work.

Ensure you submit vocational evidence such as proof your client cannot do his own job as it is
described in his job description or the Dictionary of Occupational Titles. If your client needs to show he is
totally disabled, submit the opinion of a vocational expert that his restrictions would preclude work under
the definition of disability in the plan

Screen your cases carefully--the standard of review gives a huge advantage to the insurance
company.

Do not ighore the plan’s contractual statute of limitations; it may be shorter than the regular statute
of limitations, but a court will likely uphold it.

Be thoroughly familiar with how ERISA has been interpreted in your Circuit. Justice is meted out
very differently in each Circuit. Don’t expect that this Federal statute is interpreted the same in every
Circuit.

Associate yourself with experienced ERISA counsel. Don‘t learn on the fly.



